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THIS IS THE RESPONSE TO the petition filed September 12 2018.

Part 1: Orders Consented to

The petition respondent consents 1o the granting of the orders set out in the following
paragraphs of Part 1 of the petition:

NONE
Part 2: Orders Opposed

The petition respondent opposas the granting of the orders set out in paragraphs 1 of
Part 1 of the petition.



Part 3: Orders on Which No Fosition s Taken

The petition respondent takes no position on the granting of the orders sef out in
paragraphs NONE of Part 1 af the petition

Part 4: Factual Basis

1.

o

The petition respondents agree with the allegations of fact set out i
paragraphs 1, 2, 3, 4. 9, 6, 8, 9, 10 and 11 of the Petition.

The petitioner is in the business of heing a lessor of a number of buildings in
this province in which the units are 99 year leaseholds.

Prior to entering into the leases referred to in the Petition, the petitioner
prepared an offering memorandum dated July 12 1974, in which it was
described as the registered owner of Orchard House, offering leasehold
interests through Capital Construction Supplies Lid. This document set oul
that there would he no monthly rent payments, but that each prospective
owner would have o cover operating expenses on a monthly basis. These
operating expenses would be defined in the lease as fo include land taxes,
insurance, wages, alt services and utilities, supplies, repairs and maintenance
of common areas and facilites and any costs necessary 10 operale the
buitding.

The petitioner set out that the prospective purchaser of the teasehold interest
would make a down payment and the pelitioner was available to provide
financing for the balance of the purchase price.

The lease does not contain any term with respect 0 payment of rent as rent
was prepaid through the purchase of the teasehoid interest.

The respondents do not recall the petitionar charging for legal fees as part of
its operating expenses until 2016.

{n August 2014, one respondent, Hugh Trenchard, filed a petition against the
petitioner seeking, inter alia, arders for disclosure of certaln documents
relating to a window replacement project.  This petition proceeding was
Trenchard v. Westsea Construction Lid.. Victoria Ragistry proceeding 14

2941,

After a hearing of four days duration before Justice Mackenzie in January
2016, the parties in that proceeding entered inlo a consent order which may
be summarized as follows:

(a) The petitioner wauld provide all leaseholders with a letter explaining the
basis for the window replacement project along with a copy of an
engineering report;

(b} Hugh Trenchard would dismiss the petition.
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The issue of costs, in the consent order, was addressed as a separate issue
to be determined. In costs submissions on January 7% 2016, the petitioner
stated that the petition proceeding commenced by Mr. Trenchard was of
great significance to the petitioner if it had been allowed and would have an
impact on the way it conductad its business with respect to alt of its buildings.

The petitioner advised the respondents by letter dated February 12 2016 that
it intended to collect from all lessees their legal costs if successful.

Justice MacKenzie ruled on September 237 2016, in Trenchard v. Westsea
Construction Ltd. 2016 BCSC 1752 ("the Necision™, that the costs of that
proceeding could not be ptaced on the respondents or those simitarly situated
to the respondents. His reasons stated:

(191 Accordingly, | must construe Articles 5 and 7 together in considering
whether the lease agreement allows Westsea to collect its legal expenses
from the leaseholders as Operating Expenses. Article 5 makes it clear that
the lessor's covenants are directed at the repairs and maintenance of the
Property. They include the provision of services such as heat and
cablevision, and the maintenance of the Property in good repair and
condition. None of these covenants refate in any way to the issyes that were
raised in this petition. :

(207 Iy interpreting Article 7, 1 do not agree with Westsea's
interpretation of the decision in Steers to mean that any legai costs incurred
by Westsea that have any connection with the Property may be charged as
Operating Expenses. | also find that Steers is distinguishable from the
present circumstances since ihe costs in that case were incurred in replacing
windows. Mere Westsea has incurred legal costs to interpret the terms of its
lease agreement with the ieaseholders at the Property. In Steers, as Romilly
J. found at para. 23, the costs incurred were as a resuft of certain
leaseroiders who obstructed the lessor in “performing s covenant under the
lease ‘to repair and maintainy’ the building” (emphasis added). | do not find
that Romilty J, intended, when he refarred to a singie itam in the list of
Operating Expenses, to read each one as a stand-alone item. Rather, all are
subject to the requirement that Operating Expenses are limited to costs
incurred in the performance of the lessor's covenants, as outlined in Article b.
[21] In fact, as Mr. Trenchard submits, if | were to accept Westsea's
submission, Westsea could seek reimbursernent from the leaseholders,
including Mr. Trenchard, for its legal costs even if Mir. Trenchard had
succeeded with his petition. This is not that different a scenario than what in
essence occurred here. Westsea agreed 1o provide Mr, Trenchard with what
he was seeking and in exchange the petition was dismissed by consent. As a
result, | agree with Mr. Trenchard that it is contrary to commeon sense to
conclude that Westsea wouid be entitled to costs against hirm and the other
jeaseholders in the present case.

[22] in these Lnique circumstances, | do not find that the legal costs
incurred by Westsea as a result of this petition fall within the meaning af
“egal charges” contemplated under Article 7.

[23] Even if | am wrong in this conclusion, 1 note again that under Articla
7 Wesisea also “agrees fo exercise prudent and reasonable discretion in
incurring Operating Expenses, consistent with its duties hereunder.” If | were
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to accept that the legal fees which Westsea incurred in retation to this petition
were “Operating Expenses,” | would find thal Westsea breached its duty of
"prudent and reasonable discretion” in incusring them. in my view, #Mr.
Trenchard made a legitimate request to Westsea 1o disclose information
regarding Westsea's operating expenditures in relation to the Property. i
would have been relatively simple and inexpensive for Westsea to comply
with this request. Instead, Westsea chose 0 resist Mr. Trenchard's reguest
for disclosure and agreed to an order to provide the requested documentation
only after retaining counsel and four days of cowrt hearings.

The petitioner sought teave 1o appeal the Decision, which was granted. The
Court of Appeal in Trenchard v. Westsea Construction Lig. 2017 BCCA 352
allowed the appeal based on the adjudication being premature. The court
ordered that the matter of legal expenses and enforcement of same be dealt
with by notifying each person situated as the respondents being served with a
demand to pay, with legal proceedings 1o enforce the claim as against those
unitholders who refused to pay. As the Court of Appeals decision tumed on
an issue not raised by the appellant, the court ordered that each party bear its
owrn cosis,

The Court of Appeal went on to state that "Nothing in these reasons should
be construed as impugning or supporting the interpretation of the Lease in
the court below.”

Both Mr. Trenchard and the petitioner sought leave 10 appeal and cross-
appeal, respectively, from the Supreme Court of Canada. Ultimately, leave
was not granted.

Mr. Trenchard commenced another proceeding against the petitioner under
Victoria Registry proceeding 16 3355, Justice Power ordered the peliticher to
pay Mr. Trenchard costs of Scale B forthwith on August 27 2017,

The 16 3355 praceeding is ongoing. Trial of that matter is scheduled for 156
days, commencing June 3" 2014,

On December 22 2017, counsel for the petitioner advised all lessees that it
would be including all tegal charges for 2017 as parl of the operating
expenses. The lessees were further advised that operating expenses for
2018 would include anticipated legal charges as “operating costs”.

In its letter of June 8 2018 setting out its demand for rmonthty operating
expenses, it included the auditor's report prepared by BDO Canada LLP.
This audited report showed the bulk of the operating costs - $426,337 — were
described as legal fees. No particulars were disclosed of this amount, such
as what these fees were for.

The petitioner has not disclosed or produced any of the legal bills which are
the bases of these *operating expenses” for which it seeks indemnity from the
respondents.
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The respondents have objected 10 paying Wesisea's legal expenses as
operating expenses but have no objection to paying other expenses which
are covered in the lease agreement as operating expenses in connection with
the building and lands.

There has been no assessment of the petitioner’s legal bills under section 70
of the Legal Profession Act.

The pefitioner has withheld and applied to its own benefil the 2018
homeownership grants to which the respondents were entitled and had
applied for. Because they were not owners, the petitioner was the agent for
the respondent's application for their respective homeowner's grants. The
petitioner itself was not entitled to claim the homeowner's grants as it was not
resident in any of the Building.

The petitioner has not sought any court order or utilized any attachiment
process that would grant legal justification for retention of these grants.

Since the fiing of the response, the petitioner has filed a further amended

petition_and has disclosed, pursyant 10 the orders of Judge Fower, some

particulars underlying the claims set out in the petition,

1t appears from the disclosure ordered that the nroceedings teading up to the

Decision were not part of the charges for operating costs that are subiject to

this proceeding, but rather the proceedings hefore the court of appeat and

leave to appeal to the Supreme Court of Canada (but for $676.27 for entry of

the Order of Justice Mackenzie) as well as the pyoceeding of Trenchard v,

Westsea Construction Ltd. Victoria Registry proceeding $163355 (Trenchard

The balance of the amended pelition are for charges arising from defending

the Trenchard claim and the appeal thereot, as well as other malters, broken

down as follows:

Year | Matter | Amount

2047 | A, Trenchard litigation $293,641.64

2017 | B. _Miscellaneous charges where the application of | $131.079.83
leqgal skill and expertise is unknown i

2018 A, Trenchard litigation | $345,795.06

2018 B Wiscellaneous charges where the application of 5 $107,994.74
i

legal skill and expertise is unknown

5519 A Trenchard Liligation $557 634.41

2019 | B. _Miscellaneous charges where the application of | $91,893.895
! lenal skill and expertise is unknown

2019 | C. Miscellaneous legal charges ' 515,583.47

TOTAL '$4 538 523.10

:
;
1
)
3
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Part 5: Legal Basis

1. There are several bases upon which fo challenge the relief soughl in this

petition. They are as follows:

(@) Contractual interpretation invalving the language of the lease and
surrounding circumstances;

(b) Contractual interpretation in light of contractual doctrines focused on
public policy;

(c) Contractual interpretation in light of unconscionability:

{d) Abuse of process,

2. In regards to the tast ground, there may be a threshold issue of the degree to
which the Decision binds this court in regards to the doctrine of issue
estoppel. This will be discussed when abuse of process is discussed.

3. If the court concludes that the relief set out in the pelition ought to be granted,
prior to exercising such relief there should be an order that the accounts
underlying the claim of legal charges be referred 1o the Registrar for an
assessment thereof.

Contractual interpretation

4, “Operating expenses” are defined in the first sentence of clause 7.01 of the
Lease, as "the total amount paid or pavable by the Lessor in the performance
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13.

14.

of its covenants herein contained {save and except those contained in Adticle
5.11) and inctudes bul withoul restricting the generality of the foregoing....”

The covenants referred 1o are expressed in Article 5 of the Lease, which
starts with the phrase "The Lessor covenants with the Lessee!”

“Foregoing” has the dictionary definition of "that which has been mentioned or
described” or "preceding”. Thus foregoing refers the covenants of the Lessor.

The balance of that first sentence in clause 7.01 recapitulates and
particularizes the gbligations of the lessor as set out in Article 5 of the Lease.
The concluding phrase of that senience states "an [sic] legal and accounting
charges and all other expenses paid or payable by the Lessor in connection
with the Building, the commaon property therein or the Lands”.

The Building refers to Orchard House (per paragraph B of the preamble).
There is no definition of the term “common property” in the lease, although
there is a definition of the Lands.

The second sentence of that clause states that “Operating expenses’ shall
not include any amount directly chargeabte by the Lessor to any Lessee or
Lessees.”

The final sentence of that clause siales that “the Lessor agrees to exercise
prudent and reasonable discretion I incurring  Operating  expensas,
consistent with is duties hereunder.”

The Lease provided in Arficle 12.01 that "“The definition of any words used in
any Article of this Lease shall apply to such words when used in any other
Article hereof whenever the context is consistent.” The landlords covenants,
described as covenants, are sel out in Article 5. Adsticle 7.01 refers to
covenants herein.

The Lease provides, in Article B.02, that if a lessee fails to perform any
covenant or condition of the Lease, the Lessor may perform such covenant
and all amounts paid by the Lessor in respect thereof and all costs, damage
as and expenses suffered or incurred by the Lessor thereof shall be due and
payable by the Lessee to the lessor on demand as rent and the lessor may
exercise any remedy in respect of the recovery of any such amounts as it
might for rent in arrears.

In the performance of contractual obligations, each contracting party 18 under
the obligation o deal in good faith with the other.

Bhasin v. Hrynew 2014 SCC 71

There is no clause in the lease that states, or could be construed to be, a
clause setting out that the written agreement is the entire agreement and that
there are no representations or warranties oulside the leass.
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The petitioner made representations to all prospeclive lessees in 1974, prior
o their entry into the lease, that no monthly rent would be payable and
described that each prospective purchaser would be paying operating
expenses which wouid include "any costs necessary to operate the building”.

The lease document itself refers to the lessees covenanting to pay rent, and
the lessor was granted certain remedies with respect to non-payvment of rent.
However, there is no definition of rent and it appears that no rent has ever
been charged by the lessor to any lessee at any time following the purchase
of leasehoid inferest.

The framework of analysis of a written confract requires that the court look
first to the language of the contract as a whole, within the four camers of the
confract, to interpret any particular term in that contract.

In Atwal v. Black Top Cabs Lid. 2012 BCCA 107 the Couwrt of Appeal held
that:

[42]  The contractual intent of parties to a writlen contract is
abjectively determined by construing the plain and ordinary meaning
of the words of the contract in the context of the contract as a whole
and the surrounding circumstances {or factual matrix) that existed at
the time the contract was made, unless to do so would result in an
absurdity. Where the language of a contract is not ambiguous {that is,
when viewad objectively it raises only one reasonable interpretation),
the words of the written contract are presumed to reflect the parties’
intention. An interpretation that renders one or mare of the contract's
provisions ineffective will be rejecied.

[43] Extrinsic evidence to explain the meaning of an unambiguous
contractual provision is not admissible. Evidence of a party's
subjective intention in executing the contract, or of their understanding
of the meaning of the words used in the condract, 18 not admissible {o
vary, modify, add to or contradict the express words of the written
contract. This is particularly so where a confract contains an "entire
agreement” clause. As was noted by the authors of Cheshire, Fifoot
and Furmston's Law of Coniract, 13th ed. (London, UK Bufterworths,
1996) at p. 127, “the court is usually concerned not with the parties’
actual intentions but with their manifested intention.”

Where the court notes that there may be various interpretations available 1o a
term, the court then may look o surrounding circumstances.  In Saltva
Capital Corporation v. Creston Molybdenum Lid, 2014 SCC 53, the court held
that

[57] While the surrounding circumstances will be considered in interpreting
the terms of a contract, they must never be allowed o overwhelm the words
of that agreement (Hayes Forest Services, at para. 14; and Hall, at p. 30).
The goal of examining such evidence is to deepen a decision-maker's
understanding of the mutual and objective intentions of the parties as
expressed in the words of the confract. The interpretation of a writien
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contractual provision must always be grounded in the text and read in light of
the entire contract {Hall. at pp. 15 and 30-32). While the surrounding
circumstances are refied upon in the inferpretive process, courts cannot use
them 1o deviate from the text such that the court effectively creates a new
agreement {(Glaswegian Enferprises Inc. v. B.C. Tel Mobility Cellular Inc.
(19871, 1897 Canlll 4085 (BC CA), 101 B.C.A.C. 82).

(58] The nature of the evidence that can be relied upon under the rubric of
‘surrounding circumstances’ will necessarily vary from case to case. It
does, however, have its limits. It should consist only of objective evidence of
the background facts al the time of the execution of the cantract {King, at
paras. 66 and 70), thai is, knowledge that was or reasonably ought to have
been within the knowledge of both parties at or before the date of
contracting. Subject to these reguirements and the parol evidence rule
discussed below, this includes, in the words of Lard Hoffmann, “absolutely
anything which would have affected the way in which the language of the
document would have been understood by a reasonable man” (investors
Compensation Scheme, at p. 114). Whether something was or reasonably
ought to have been within the common knowiledge of the parties at the time
of execution of the contract is a question of fact.

The Supreme Court went on to describe the circumstances in which parole
evidence may be used;

591  itis necessary o say a word about consideration of the
surrounding circumstances and the parol evidence rule. The parol
evidence rule precludes admission of evidence cutside the words of
the written contract that would add to, subtract from, vary. or
contradiol a contract that has been wholly reduced to writing (King, at
para. 39; and Hall, at p. 53). To this end, the rule precludes, among
other things, evidence of the subjective intentions of the parties (Hali,
at pp. 64-65; and EN Lilly & Co. v. Novopharm Ltd., 1898 Canlll 791

purpose of the parol evidence rule is primarily to achieve finality and
certainty in contractuat obligations, and secondarily to hamper a
party's ability to use fabricated or unreliable evidence to attack a
written contract {United Brotherhood of Carpenters and Joiners of
America, Local 579 v. Bradeo Construction Lid,, 1903 CanL|l 88
(SCC), [1993] 2 S.C.R. 316, at pp. 341-42, per Sopinka 1),

[60]  The parol evidence rule does not apply to preciude evidence
of the surrounding circumsiances. Such evidence is consistent with
the objectives of finality and certainty because it is used as an
interpretive aid for determining the meaning of the writlen words
chosan by the parties, not to change or overrute the meaning of those
words. The surrounding circumstances are facts known or facts that
reasonably ought to have been known 10 both parties at or before the
date of contracting; therefore, the concern of unreliability does not
arise.

In interpreting the Lease, the court may apply the contra proferentem rule,
described in Attwal as Tollows:
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142} if & contractual ambiguity still remains after a consideration of
extrinsic evidence refating to the parties’ conduct under the agreement, then i
may consider whether to apply the principle of contra proferentem, under
which contractual ambiguities are resolved against the party responsible for
drafting a written contract. Neilson J.A., writing for the court in Miller v.
Convergys CMG Canada Lid., 2014 BCCA 311 {CanLll) at para. 15,
discussed this principle, and particularly its use in the interpretation of
aemployment contracts and ils relationship to the other principles of
contractuat interpretation, as follows:

[15]  The court should strive to give effect to what the parties
reasonably intended to agree to when the contract was made. The
starting point is the language of the contract, which should be given its
plain and fiteral meaning, and be interpreted in the context of the
entire agreemeant. Consideration may also be given 10 the factual
matrix surrounding the creation of the contract. If the contractual
language reveals two possible interpretations, the court should seek
to resolve this ambiguity by searching for an interpretation that reflects
ihe true intent and reasonable expectations of the parties when they
entered the contract, and achieves a result consistent with
commercial efficacy and good sense. Considerations of
reasonableness and fairmess inform this exercise. If these principles
do not resclve the ambiguity, extrinsic evidence may be admissible to
assist in ascertaining the parties' intent. As a last resort the principle
of contra proferentem may be invoked to favour construction of the
ambiguity against the party that drew the agreement, This principle
may not be used, however, to create or magnify an ambiguity. As to
employment contracts in particular, these will be interpreted in a
manner that favours employment law principles, specifically the
protection of vulnerable employees in their dealings with their
employers. Nevertheless, the construction of an employment coniract
remains an exercise in contractual interpretation, and the intentions of
the parties will generally prevail, even if this detracts from employment
law goals that are otherwise presumed to apply: Geoff R. Hall,
Canadian Contractual Interpretation Law, 2d ed (Markham, Ont.:
LexisNexis, 2012) at §-52, 66-70, 187-88.

[43] As noted by Neilson J.A. the principle of contra proferentem is a last
resort where other principles of contractual interpretation have failed to
resolve an ambigLity. Further, the principle is "generally reserved for
sttuations where one party has had no meaningful opportunity to negotiate
the contract”; Pepin v. Telecommunications Workers' Union, 2017 BCCA 194
{CanL.l) at para. 7, citing lronside v. Smith, 1998 ABCA 366 (CanlLil) at
paras. 66-67.

However, where the court concludes that the contract is a contract of
adhesion, then the court is more willing to apply the contra proferenterm rule,

Zurich Life Insurance co. of Canada v. Davies [1981] 2 SCR 670 at 874
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The Lease is a contract of adhesion as it has the five characteristics of a

coniract of adhesion:

(a) 1t was drafted by one party lo the transaction, namely the petitioner;

(b On a form regularly used by the drafter;

(c} Presented to the respondents on a take-it-or-leave-it basis;

() Is & contract in which the respondent enters info relatively rarely as
compared 1o the pelitioner;

(e} The lease is a contract in which the principal obligation of the respondent
is the pavment of monegy,

Brissetie Estate v. Westhury Life Insurance Co. [1992} 3 SCR &7 at para.
34

The Lease specified that operating expenses arose from the Lessor's
performance of its covenants, as defined in the agreement, and could only
include legal and accounting charges in connection with the Building,
common property or Lands. Because of this, each legal charge must arise
from the performance of its covenants, as defined in the lease, and be in
connection with the Building.

The operating expenses in issue inciude a significant sunm, for jegat
expenses, the particulars of which are unknown. 1t is but a bald assertion on
the part of the petitioner that they are in connection with the Building; no
evidence has been provided by the Petitioner to substantiate this connection.

No evidence has been provided by the Petitioner fo show that such legal
charges were incurred by acting in a prudent and reasonable mannet,

in this context, prudent antd reasonable are two distinct concepts.
“Reasonable” would take into account factors as set out in section 71 of the
Legal Profession Act, SBC 1998, ¢. in parlicular subsections 71(2){a} and
71(3)(a).

“Prudent” would encompass the wisdom of the course of action taken by the
Petitioner.  According to the Supreme Cowrt of Canada, “a prudent cost is
one which may be described as wisea or sound’,

ATCO Gas and Pipelines Lid. v. Alberta (Ulilities Commission) 2015 SCC 45
at paragraph 34.

With no evidentiary guidance from the Petitioner, the court in the Decision,
had no way of assessing to what degree the Petitioner's conduct was
prudent. Al the court had was the petition and responding material, and the
submissions of the Petitioner's counsel and Hugh Trenchard. The Petitioner
did not meet the onus to prove that these legal expenses were prudent and
reasonable.

A term for disclosure of documents may be implied in a contract if such gives
business efficacy to the contract. The contract places the onus op the lessor
petitioner to show that its expenditures incusred as operaling costs are



31.

32.

“reasonable and prudent”; only disclosure of the documentary basis for the
“legal charges” can comport with such business efficacy.

Bosa v. Canada (Attorney General} 2013 8C 793

The failure to provide copies of the legal accounts, or other documents,
underlying the legat charges claimed deaprives the court of being able to fully
and properly assess whether the charges claimed are connected fo the
building or the extent to which they are reasonable and prudent.

There is available a means fo determine the "reasonableness” of these legal
charges, and thai is to have the bills reviewed by a registrar,

Secfion 70 and 71 Legal Profession Act SBC 19898 . 9

Fublic Policy
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39,

One of the consequences that would arise if the petitioner's interpretation of
the contract prevails woukd be to deter lessees from seeking redress through
the courts if the lessor abuses the authority granted to it by the Lease,

Access to the courts is an important principle governing the principles of civil
society. It is submitted that it is not appropriate o interpret a conifractual
provision so as to be inconsistent with this important principal.

To paraphrase the wording of paragraph 40 of the Supreme Court of Canada
decision of Trial Lawyers Association of British Columbia v. British Columbia
(Aftorney General) 2014 SCC 59, in the context of confracts which effectively
denies people the right to take their cases to court, concerns about the rule of
law are not abstract or theoretical. # people cannot challenge contractual
terms in cowrt, individuals cannot hold their contractual counterpart to account
~ the other party to the contract wifl be, or be seen o be, above the law,
people cannot bring legitimate issues to court, the creation and maintenance
of positive laws will be hampered, as laws will not be given effect.

Fees associated with any legal procseding involving the lessor, if it has any
connection to the Building, no matter how remote, would be treated as an
operating expenses.

Fven if the lessor is found 1o be in default or otherwise does not prevail in
such legal proceedings, it would be entited fo collect its entire legal fee as an
“operating cost’.

Accordingly, the lessee in making a claim against the lessor will have to pay
his or her lawyer's fees and pay the legal fees of the pelitioner as operating
costs. Under the petitioner’s interpretation, any costs award to the benefit of
the lessee would be included in the “operating costs” of all lessees.

Even where the court has ordered thal costs be borne by the parties, the
interpretation advanced by the Petitioner would have those same parties
contributing to the costs of the Petitioner.



40,

41,

42.

Even if the petitioner takes extra-judicial steps to enforce what it perceives fo
be its rights, the respondents will be forced to bear the costs of the petitioner
to contest a remedy such wrongs as seizure of their home owner grants.

Such an interpretation is not consistent with commercial efficacy and good
sense. The House of Lords stated, in Schuler A, G. v. Wickman Machine
Tool Safes Ltd, [1974] AC 235 at 251, that “the more unreasonable the resulf
the more unlikely it is that the parties can have intended it, and if they do
intend it the more necessary it is that they shall make that intention
abundantly ciear”,

Peacock, Inc. v. Reliance Foundry Co. 2001 BCSC 232 at para. 97

Agreements that have the consequence of deterring a party going to court
are void as contrary o public policy. The respondents submit that the same
policy considerations should inform the interpretation of this clause of the
fease.

Novamaze Ply Ltd. v. Cut Price Deli Pty Lid. 128 ALR 540

Unconscionable interpretations

43

44,

Aninterpretation of a clause such as fo vield an uncenscionable result should
also be avoided,

A term so out of keeping with the rest of the contract that it would require
special notice 1o be drawn fo the party against whom the clause is sought to
he enforced, may be unenforceable as it is unconscionable, This is
especially the case where the lease was in the form of a standard form
confract, applicable to all lessees in Orchard House, which did not arise from
negotiation, no attention of the lessees were drawn o the clause, it contained
terms which are unusual in character, and would render meaningless other
phrases of the lease such as only incurring expenses that are reasonable and
prudent,

Davidson v. Three Spruces Really Lid.; Farr v. Three Spruces Realty Ltd.,
Edison v. Three Spruces Really Ltd. (1977379 DLR (3d) 481 at 493
Uber Technologies Ing. v. Helier 2020 SCC 16

Abuse of process

45,

48.

Finally, there is the issue that this petition constitutes an abuse of process in
that it is a re-litigation of facts and issues already decided as a matier barred
by issue estopped,

For the court to conciude that the doctrine of issue estoppel applies to bar
this proceeding, the court must be satisfied that;

(a) The same question has been decided;
(b) That the judicial decision which is said to create the estoppel is final; and



47,

48,

49.

51,

53.

{c) That the parttes to the judicial decision or thelr privies were the same
persons as the parties to the proceedings in which the astoppel is raised
oy their privies.

Angle v. MNR 47 DLR (3d) 544 (SCC) at p. 254

it the case before the court, the Decision deall with the issue before this
court. This proceeding is a collateral attack on the findings of fact made in

the Decision.

While the Decision was overturned on appeal, the Court of Appeal overturned
the decision nel on the basis that the Declsion was wrong in and of itself, but
that the petitioner had invited the court io make a decision not in keeping with
the procedurs binding upon it. The Couwrl of Appeal confirmed that their
decision stould not he construed 1o be a decision on the merits of the
Decision itself.

The findings of fact made by Justice Mackenzie in Decision were not set
aside by the Court of Appeal; the interpretation of the Jease in the Decision
were not crificized or found wrong i law,

Given that there was no conclusion from the court of appeal on the
correctness of the Decision or the findings of fact thereon, it would be
inappropriate to entertain any attack on such findings.

Skender v, Farley 2007 BCCA 628
The parties are not the same in that there are Respondents in addition 1o
Hugh Trenchard, However, all the respondents are governed by the same

lease, and the petitioner seeks to impose its interpretation of the lease and
the obdigations contained therein which were common to all respondents.

In its further amended petition, the petitioner asserts that the decision of the

trial iudae and the Court of Appeal in Trenchard v, Westsea Construction Lid,

addresses the issues in this petiion proceeding such that this response in

whole or in part is barred by the doctrine of res judicala or issue estoppel.

There are many reasons why the decisions noted above do not constitute a

basis for a finding that the objections to the pefitioner's claims are barred by

the application of these doctrines.

This is not a proceeding to which the doctrine of res judicate or issug

estoppel readily_apply given that the parties are not privies (but for Huagh

Trenchard} to this proceeding, and that the subject matter of the Trenchard

proceeding involves different portions of clause 7 of the lease. In the

Trenchard nroceeding, there was no consideration of the phrase “reasonable

and prudent discretion”, there was no consideration of the ambit of the phiase

“lenal and accounting expenses” and the focus of the court's nguiry was

upon whether the obligation to keep the building in good repair encompassed

the work the pelitioner in this proceeding sought to carry out on the building,
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56.

57.

58.

59,

60.

in essence. Trenchard advanced fhe position that "the tolal amount paid or
pavable by ihe Lessor in the performance of its covenants herein...in
connection with the maintenance, operation_and repair of the building” as
defined in Ardicle 7.1 excluded cerlain categories of costs, of which
catagorization the agresment was silent.  Nothing in the lease expressly
excluded “capitai costs” and Trenchard sought the court to read in a term
excluding “capital cosis’irom the ambit of Article 7.1

The quastion out of which the estoppel is said to arise must have been
fundamental 1o the decision arrived at in the other proceeding.  The asioppetl
must extend o the material facts and the conclusions of law or mixed fact
ang law.

Angle v. MNR, supra, page 255

That is not the issue belore the court in this petition proceeding, The court of
appeal specifically stated that while the lease was a slandard form contract,
that was not relevant to the issue the trial judge had to resolve - the
interpretation of certain terms of the lease — the lease was a standard form of
contract and that determination informed the court of the standard of review
to be applied.

The issue of legal expenses were not placed before the court in either of the
proceeding before the trial judge or the court of appeal.

Trenchard v. Westsea Construction Lid, 2020 BCCA 152 at paragraph 75
Trenchard v. Westsea Construction Lid, 2018 BCSC 1675 at paragraph 168

Where the actusl construciion of the salient provisions of the lease io this
nroceading have not been adjydicated upon, then the doctrine of abuse of
process or cause of action estoppel do not apply.

Erschbaumer v. Wallster 2013 BCCA 76 at paragraph 21 - 23

i the court weare to conclude that cause of action or issue estoppel! applies,
there is a residual discretion of the court atbeit limited to special
circumstances, not to bar the defence,

Danyiuk v. Ainsworth Technologies 2001 SCC 44 at para. 66 - 67

Claims-of-non-ifigation-oxpenses-as-legal-costs

61.

62.

63.

Yegabt—charges™as-itemized-n-Article-5-ol the-Lease:

Almostall-the-non-Frenchard-litigation-expenses-invoiced-to-the-unit-helders-
as-legal-expenses-pursyani-to-Article-5-of-the Lease-are-pol-for-activities—
assosiated-with-the-practice-of-law,

“Practice-of-awl-is-defined-underthe Legal-Profession Act-SBE-1998,¢-Sat
secton-1-as




64,

65,

66.

“oraetice-of daw-includes

falappearng-25-couRsel-or-adgvocale.

hidrawing-revising-orsetiing
{Ha-petitionmemorandum;-nolice of articles-or-arislesunderihe-Business-
Gorperations-Act-oan-application-siatement-affidavit-minuie resolution:-

bylaw-or-otherdocumentrelatinglodhe-dncomporalion-registration,
arganization—tesrganization-dissolytion-orwinding-up-of- a-corporate-body:
{ina-dosumentforuse-in-a-proceeding-udicial-er-exiratudicial
{iba-will-deed-of setllementtrust doed-power-al-atiorney-or-a-dosument-
relating-to-a-prebate-or-a-grank-oladminisiration-or-the-esiate of a-deceased-
persen;

{hva-decument-relating-in-any- wayto-a-procesding-under-a-sialuie of-Canada-
eeBrilish-Columbia-or
bran-instrumentrelating-lo-real-orpersonal-estate-thatis-intended.-permnitied-

TEEY

{eidoing-an-astor-pregotiatingin-am-way-for-the-seillement-of ar-seftiing-a-
slairmordemangd-for-damages,
{agresing-lo-place-at-the-disposal-of-apother person-the-servicesof a-

lawyer

{aygiving-legal-advice;

Himakingan-offer-to-do-anything referred-to-n-paragraphs-tal-to-te)-and
{eymaking-a-representation-by-a-personthat-he-orshe-is-qgualified-or entitled-
lo-do-arvthingrefered-io-din-paragraphs-{at-to{es

The-sepdces-provided by-Singleton Urguharl-that-are-iemized-in-paragraph-
262007152018 -{b)-and-2099-(biare-sevices-that could-be-provided-by-amy-
proparh-management-company-and-ate-notlegal-serdiess.,

Because-theselegal——charges™do-not-conform-lo-services-ansing-from-the-
practice-oHawthey-fall-ouiside the-scope-of-Aricle-5-and-cannet-be-charged-
as—legal--exponses:

The-peliioner-secke—o-have-the guanium-of - the-claim-referenced-to-the-
Registrar,-bul-the-Registrar-would-have -to -evaluate-same-referencing-tha-
factors-set-outin-sestion~tolthe-Legal- Professicn-Act-thouah-thaegse-charges-
do-not necessarily-arse from-the delivering-services-entalled-inthe prastice-of-




Legal Profession Act Review

67.

88.

If the court conciudes that operating expenses includes legal charges as
claimed by the pelitioner, the respondents are persons who have heen found
o have agreed 1o indemnity the petitioner, thus falling within section 70 of the
lLegal Profession Act {o receive and have the registrar review the accounts
rendered by the Petitioner’s lawyers.

if leave is required fo have a review of these accounts, the special
sircumstances include the size of the account, that any delay is altributable 1o
the fact that the lessees were entitled 1o rely upon Justice Mackenzie's order
that refieved them of the indemnification for the subject costs, the recent
determination of this court that the lessees are to indemnify the petitioner, the
lack of delivery of the accounts underlying the legal charges and the lack of
prejudice {o the petiioner as it will benefit from any reduction of accounts it
has paid.

Worth v. Spelliscy 2011 BCSC 847 at para. 22

Homeowner Grants

69.

70.

71.

72.

73.

Under section 1 of the Home Owner Grant Act RBBC 1996, c. 194 the
respondents are “eligible occupants”, each residing in an “eligible apartment”.
Section 3 confers on Westsea Construction Ltd. (Weslsea) the authority to
apply for grants for units in an eligible building cccupied by an eligible
occupant. Section 6(3) prohibits any eligible occupant from applying for a
home owner grant where the owner has applied for one.

Section 7{1} directs that each owner who receives a grant under section 3{1)
of the Act must benefit each eligible occupant in the amaount atiributable o
that occupant's eligible apartment. Failure to benefit an eligible occupant
confers on that person a statutory cause of action, per section 7(2) of the Act.

in addition to the statutory obligation and cause of action, the relationship of
the petitioner to the respondents, in these circumstances as they relate to the
granis gives rise 1o a fiduciary obligation owed by the pelitioner to the
respondents.

Hodgkinson v. Simms [1994] 36CR 377

There is a three part test lo determining whether a relationship between
parties is fiduciary in scope: (1} there has to be scope for the exercise of
some discretion or power; {2) that power or discretion can be exercised
unilaterally so as to effect the beneficiary’s legal or praclical interests; and (3)
a pecutiar vulnerability to the exercise of that discretion or power.

The petitiocner had the power to apply for grants on behalf of the respondents,
it didt so stuch that the respondents could not bring their own application for
the homeowner's grants and the respondents are reliant on the petitioner o
remit the payment.



Kefief from forfeiture

4. I the petitioner is successful in this proceeding, the respondents seek an
order_that their leases are not forfetted on terms that the court deems
appropriate,

Section 24 Law and Equity Act RSBC 1996, ¢. 253

Part 6 Material fo be Relied on
1. Affidavit #1 of D. Rycroft filed October 22, 2018
2, Affidavit #1 of G. Rotering filed November 25 2018

3. Affidavit #1 of M. Goddard

4, Affidavit #2 of G. Rotering

5. Affidavit #3 of M. Trenchard filed March 14 2022

6. Trenchard v. Westsea Construction Lid. 2016 BCSC 1752

The petition respondent estimates that the petition will take one day.

The petition respondent’s address for service:
Infinity Law
200 - 931 Fort St
Victoria, BC Va8V 3K3
Fax number address for service: 250-385-6008

Emait address for service: arafuse@infinity-law.com

Name of the petition respondent’s lawyer, if any:

Andrew M. Rafuse

Date:

{1 tawyer for pelitioner/respondent
Andrew M. Rafuse



