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This appeal arises from a multi-million-dollar capital construction project carried out in 
2016-2017 primarily to replace windows and sliding glass doors, as well as bathroom 
fans, in a high-rise apartment building in Victoria BC ("Orchard House"). 

A 99-year term lease for Orchard House governs the relationship between the 
Respondent lessor ("Westsea") and the lessee ("Lease"). Assignees of the Lease 
("Lessees") are responsible to maintain and repair their suite interiors, and this expressly 
includes windows and doors, reasonable wear and tear excepted. Westsea is expressly 
responsible to maintain and repair the building, foundation, and outer walls. Westsea can 
charge the costs of its covenants to Lessees as Operating Expenses. The main issue at 
trial was who pays to replace old and worn windows, doors and fans: Westsea or the 
Lessees. 

The trial judge (hereafter, "the judge") found the Lessees liable to pay for costs to 
replace windows, doors and fans as Operating Expenses. Although she found that the 
windows and doors were replaced due to wear and tear, the judge failed to recognize that 
the wear and tear exonerates Lessees from costs to replace old and worn windows and 
doors. Instead, the judge ignored the express effect of the wear and tear exception by 
implying a term by which Westsea is obliged to replace old and worn windows, doors, 
and fans. In turn, this allows Westsea to recover replacement costs from Lessees as an 
Operating Expense. 

The judge's implied covenant in this way is contrary to the law on when terms can 
be implied in contracts. In doing so, the judge failed to give effect to the historical intended 
purpose of the wear and tear exception, which is that rent-paying Lessees are not liable 
to pay for the costs to replace old and worn components of property that is owned by the 
landlord. 

Further, the judge erroneously interpreted Operating Expenses to include capital 
costs. In doing so, she failed to consider various clauses in the Lease that make it clear 
that Operating Expenses are common, repetitive and highly predictable expenses. 
Operating Expenses are not intended to include major replacement costs or capital 
outlays. 










































































